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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 92-61) 


ADDITION OF FINLAND TO THE PLEASURE-VESSEL LIST OF 
COUNTRIES ENTITLED TO RECIPROCAL CRUISING LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by add- 
ing Finland to the list of countries whose pleasure vessels may be issued 
U.S. cruising licenses. Customs has been duly informed that yachts used 
and employed exclusively as pleasure vessels belonging to any U.S. resi- 
dent are allowed to arrive at and depart from Finnish ports and cruise in 
the waters of Finland without being subjected to formal entry and clear- 
ance procedures. Therefore, Customs is extending reciprocal entry and 
clearance privileges to Finnish-flag pleasure vessels. 


EFFECTIVE DATE: These reciprocal privileges became effective for 
Finland on March 19, 1992. This amendment is effective July 6, 1992. 


FOR FURTHER INFORMATION CONTACT: B. James Fritz, Carrier 
Rulings Branch (202) 566-5706. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 4.94(a), Customs Regulations (19 CFR 4.94(a)), provides that 
U.S.-documented vessels with a recreational endorsement, that are 
used exclusively for pleasure and not engaged in any trade and that do 
not violate the U.S. Customs or navigation laws, may proceed from port 
to port in the U.S. or to foreign ports without entering and clearing, pro- 
vided they have not visited a hovering vessel. However, when returning 
from a foreign port or place, such pleasure vessels are required to report 
their arrival pursuant to § 4.2, Customs Regulations (19 CFR 4.2). 
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Foreign-flag yachts entering the U.S. are generally required to com- 
ply with the laws applicable to foreign vessels arriving at, departing 
from, and proceeding between ports of the U.S. See, for example §§ 433 
and 1435, Tariff Act of 1930, as amended (19 U.S.C. 1433 and 1435). 
However, § 4.94(b), Customs Regulations (19 CFR 4.94(b)), provides 
that pleasure vessels from certain countries found to exempt U.S. pleas- 
ure vessels from certain formal Customs procedures may be issued 
cruising licenses that reciprocally exempt them from similar, U.S. for- 
mal entry and clearance procedures (e.g., filing manifests, obtaining 
permits to proceed, and paying entry and clearance fees). Then, upon 
arrival at each U.S. port of entry, the masters of such licensed vessels 
simply report the fact of arrival to the appropriate Customs office. Also, 
yachts or pleasure vessels not carrying passengers or merchandise in 
trade are exempt from paying tonnage tax and light money pursuant to 
§ 4.21(b)(5), Customs Regulations (19 CFR 4.21(b)(5)). The list of such 
countries that have been granted reciprocal customs privileges is set 
forth at § 4.94(b). 

By diplomatic note dated March 16, 1992, the Finnish Embassy in 
Washington, D.C., informed the Department of State that Finland al- 
lows U.S. yachts and other pleasure boats to arrive at and depart from 
Finnish ports and to cruise without payment of import duties or taxes 
and free of import prohibitions and restrictions, subject to re-exporta- 
tion and certain other condition. By letter dated March 19, 1992, the De- 
partment of State advised the Chief, Carrier Rulings Branch, U.S. 
Customs Service, that the Finnish treatment of U.S. pleasure vessels in 
Finnish waters appeared to satisfy the conditions for reciprocal customs 
privileges and recommended that Finland be added to the list of coun- 
tries under the provisions of 19 CFR 4.94(b). The Chief, Carrier Rulings 
Branch, is of the opinion that satisfactory evidence had been furnished 
to grant the reciprocal privileges allowed under § 4.94(b), effective 
March 19, 1992, and requested that Finland be added to the list of coun- 
tries enumerated at § 4.94(b). 

Authority to amend this section of the Customs Regulations has been 
delegated to the Chief, Regulations and Disclosure Law Branch. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12291 


Because this amendment merely reflects a statutory requirement 
that confers a benefit upon the public, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are not required. Further, for the 
same reasons, good cause exists for dispensing with a delayed effective 
date under 5 U.S.C. 553(d)(1) and (3). Since this document is not subject 
to the notice and public procedure requirements of 5 U.S.C. 553, it is not 
subject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.). This amendment does not meet the criteria for a “major rule” as 





U.S. CUSTOMS SERVICE 


defined in E.O. 12291; therefore, a regulatory impact analysis is not 
required. 
DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations and Disclosure Law Branch. 


List OF SUBJECTS IN 19 CFR Part 4 
Customs duties and inspection, Maritime carriers, Vessels, Yachts. 


AMENDMENT TO THE REGULATIONS 
To reflect the reciprocal privileges granted to vessels registered in 
Finland, Part 4, Customs Regulations (19 CFR Part 4), is amended as set 
forth below: 
PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The authority citation for Part 4 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 


* ok BS * * * a 
Section 4.94 also issued under 19 U.S.C. 1433, 1434, 1435, 1441, 46 
U.S.C. App. 91, 104, 313, 314; 

a * Eg * ok ok o 


2. In § 4.94, paragraph (b) is amended by inserting, in appropriate al- 
phabetical order, “Finland” in the list of countries whose yachts may be 
issued U.S. cruising licenses. 


Dated: June 26, 1992. 


KaTHRYN C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, July 6, 1992 (57 FR 29633)] 
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19 CFR Part 4 
(T.D. 92-62) 


ADDITION OF ST. VINCENT AND THE GRENADINES TO THE 
COASTWISE-TRADE LIST OF NATIONS ENTITLED TO CER- 
TAIN RECIPROCAL VESSEL PRIVILEGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by add- 
ing St. Vincent and the Grenadines to the list of nations whose vessels 
are entitled to certain reciprocal coastwise trade privileges relating to 
the transport of empty cargo vans, empty lift vans, and empty shipping 
tanks between points in the U.S. Customs has been duly informed that 
the Government of St. Vincent and the Grenadines places no restric- 
tions on the carriage of empty cargo vans, empty lift vans, empty ship- 
ping tanks, and stevedoring equipment by U.S. vessels between its 
ports. Therefore, Customs is extending reciprocal coastwise trade privi- 
leges to St. Vincent and Grenadine-flag vessels. 


EFFECTIVE DATES: These reciprocal privileges for vessels registered 
in St. Vincent and the Grenadines became effective on January 14, 1992. 
This amendment is effective July 6, 1992. 


FOR FURTHER INFORMATION CONTACT: B. James Fritz, Carrier 
Ruling Branch (202) 566-5706. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. App. 
883), referred to as the Jones Act, provides generally that no merchan- 
dise shall be transported by water, or by land and water, between points 
in the U.S. except in vessels built in and documented under the laws of 
the U.S. and owned by U.S. citizens. However, the sixth proviso, as 
amended, states that, upon a finding by the Secretary of the Treasury, 
pursuant to information obtained and furnished by the Secretary of the 
Treasury, pursuant to information obtained and furnished by the Secre- 
tary of State, that a foreign nation does not restrict the transportation of 
certain articles between its ports by vessels of the U.S., reciprocal privi- 
leges will be accorded to vessels of that nation, and the prohibition 
against the transportation of those articles between points in the U.S. 
will not apply to its vessels. 

The regulations implementing these reciprocal coastwise transporta- 
tion privilege provisions are found at § 4.93, Customs Regulations (19 
CFR 4.93). Section 4.93(a)(1) provides for the exemption for certain na- 
tions’ vessels transporting empty cargo vans, empty lift vans, and empty 





U.S. CUSTOMS SERVICE 


shipping tanks, and § 4.93(b)(1) enumerates those nations found to ex- 
tend reciprocal privileges to U.S. vessels in this regard. Section 
4.93(a)(2) provides for a similar exemption relating to stevedoring 
equipment and material, and § 4.93(b)(2) similarly enumerates those 
nations found to extend similar reciprocal privileges to U.S. vessels in 
this regard. 

Based on diplomatic notes from the Government of St. Vincent and 
the Grenadines to the Department of State, on January 14, 1992, the De- 
partment of State advised the Chief, Carrier Rulings Branch, U.S. Cus- 
toms Service, that the evidence of the St. Vincent and the Grenadines’ 
treatment of U.S. vessels on the carriage of empty cargo vans, empty lift 
vans, empty shipping tanks, and stevedoring equipment between its 
ports appeared to satisfy the conditions for reciprocal privileges and rec- 
ommended that St. Vincent and the Grenadines be added to the list of 
nations under the provisions of 19 CFR 4.93(b)(1) and (2). The Chief, 
Carrier Rulings Branch, is of the opinion that satisfactory evidence had 
been furnished to grant the reciprocal privileges allowed under § 4.93, 
effective January 14, 1992, and requested that St. Vincent and the 
Grenadines be added to the list of nations enumerated at § 4.93(b)(1) 
and (2). 

Authority to amend this section of the Customs Regulations has been 
delegated to the Chief, Regulations and Disclosure Law Branch. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 


EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12291 


Because this amendment merely reflects a statutory requirement 
that confers a benefit upon the public, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are not required. Further, for the 
same reasons, good cause exists for dispensing with a delayed effective 
date under 5 U.S.C. 553(d)(1) and (3). Since this document is not subject 
to the notice and public procedure requirements of 5 U.S.C. 553, it is not 
subject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.). This amendment does not meet the criteria for a “major rule” as 
defined in E.O. 12291; therefore, a regulatory impact analysis is not 
required. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Regu- 
lations and Disclosure Law Branch. 
List OF SUBJECTS IN 19 CFR Part 4 
Customs duties and inspection, Maritime carriers, Vessels, Coastwise 
trade. 
AMENDMENT TO THE REGULATIONS 


To reflect the reciprocal privileges granted to vessels registered in St. 
Vincent and the Grenadines, Part 4, Customs Regulations (19 CFR Part 
4), is amended as set forth below: 
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PART 4—VESSELS IN A FOREIGN AND DOMESTIC TRADES 
1. The authority citation for Part 4 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 


* * * * * * * 
Section 4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. App. 883; 


* * * * * * * 


2. In § 4.93, paragraphs (b)(1) and (2) are amended by inserting, in ap- 
propriate alphabetical order, “St. Vincent and the Grenadines” in the 
list of nations entitled to reciprocal privileges. 


Dated: June 26, 1992. 


KATHRYN C. PETERSON, 
Chief, 


Regulations and Disclosure Law Branch. 


[Published in the Federal Register, July 6, 1992 (57 FR 29634)] 


(T.D. 92-63) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JULY 1 THROUGH SEPTEMBER 30, 1992 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 


US. 
Country Name of currency dollars 


$0.746900 

0.093633 

0.032031 

N/A 

0.832570 

0.182622 

0.171321 

0.241779 

0.195848 

Germany 0.658979 

Hong Kong ee 
.034 
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FOREIGN CURRENCIES— Quarterly rates of exchange: July 1 through 
September 30, 1992 (continued): 


US. 
Country Name of currency dollars 


Ireland $1.757000 
Italy i 0.000871 
Japan 0.008005 
Malaysia 0.399361 
Mexico ‘ N/A 
Netherlands i 0.584488 
New Zealand 0.544000 

0.168180 
Philippines N/A 
Portugal ' 0.007896 
Singapore 0.618047 
South Africa, Republic of 0.361991 
Spain 0.010422 
Sri Lanka 0.022640 

0.182349 
Switzerland 0.731797 
Thailand 0.039526 
United Kingdom 1.911000 
Venezuela i N/A 





(LIQ-03-01 S:NISD CIE) 

Dated: July 1, 1992. 
MICHAEL MITCHELL, 

Chief, 


Customs Information Exchange. 


LS aT SAI 


(T.D. 92-64) 


FOREIGN CURRENCIES 
DalLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 1992 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


June 1, 1992 $0.005179 
June 2, 1992 .005184 
June 3, 1992 .005184 
June 4, 1992 .005196 
June 5, 1992 .005227 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
June 1992 (continued): 


Greece drachma (continued): 


June 8, 1992 $0.005216 
June 9, 1992 .005187 
June 10, 1992 .005185 
June 11, 1992 .005204 
June 12, 1992 .005208 
June 15, 1992 iets .005231 
June 16, 1992 .005237 
June 17, 1992 .005195 
June 18, 1992 . .005233 
June 19, 1992 ; .005216 
June 22, 1992 .005241 
June 23, 1992 .005262 
June 24, 1992 .005313 
June 25, 1992 .005333 
June 26, 1992 .005345 
June 29, 1992 .005416 
June 30, 1992 .005394 


South Korea won: 


June 1, 1992 $0.001269 
June 2, 1992 .001266 
June 3, 1992 .001264 
June 4, 1992 .001264 
June 5, 1992 .001263 
June 8, 1992 .001262 
June 9, 1992 .001262 
June 10, 1992 .001263 
June 11, 1992 .001260 
June 12, 1992 .001259 
June 15, 1992 .001259 
June 16, 1992 .001259 
June 17, 1992 .001258 
June 18, 1992 .001257 
June 19, 1992 .001256 
June 22, 1992 .001256 
June 28, 1992 .001256 
June 24, 1992 .001257 
June 25, 1992 .001257 
June 26, 1992 .001258 
June 29, 1992 .001258 
June 30, 1992 .001258 


Taiwan N.T. dollar: 


June 1, 1992 $0.040153 
June 2, 1992 .040112 
June 3, 1992 .040104 
June 4, 1992 .040134 
June 5, 1992 N/A 
June 8, 1992 .040153 
June 9, 1992 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
June 1992 (continued): 


Taiwan N.T. dollar (continued): 
June 10, 1992 $0.040438 
June 11, 1992 .040396 
June 12, 1992 .040416 
June 15, 1992 .040425 
June 16, 1992 .040420 
June 17, 1992 .040389 
June 18, 1992 .040429 
June 19, 1992 .040438 
June 22, 1992 .040416 
June 23, 1992 .040432 
June 24, 1992 .040449 
June 25, 1992 .040487 
June 26, 1992 .040576 
June 29, 1992 .040519 
June 30, 1992 .040568 


(LIQ-03-01 S:NISD CIE) 
Dated: July 1, 1992. 
MIcHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 


(T.D. 92-65) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR JUNE 1992 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 92-35 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates: 


Holiday: None. 


Austria schilling: 


June 16, 1992 $0.090732 
June 18, 1992 .090818 
June 22, 1992 .090719 
June 24, 1992 .091550 
June 25, 1992 .092081 
June 26, 1992 .092225 
June 29, 1992 .093563 
June 30, 1992 .093197 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 29, JULY 15, 1992 


FOREIGN CURRENCIES— Variances from quarterly rates for June 1992 
(continued): 


Belgium franc: 


June 16, 1992 $0.030998 
June 18, 1992 .031046 
June 22, 1992 .031027 
June 23, 1992 .031037 
June 24, 1992 .031319 
June 25, 1992 .031526 
June 26, 1992 .031566 
June 29, 1992 .032020 
June 30, 1992 .031878 


Denmark krone: 


June 12, 1992 $0.164406 
June 15, 1992 .165317 
June 16, 1992 .165536 
June 17, 1992 .164718 
June 18, 1992 .165755 
June 19, 1992 .165358 
Bie ERE so Seas. IE See a cis isa ee ole nS s sible ae Kee oes .165879 
June 23, 1992 .166141 
June 24, 1992 .167673 
June 25, 1992 .168719 
June 26, 1992 .169190 
June 29, 1992 .171527 
June 30, 1992 .170780 


Finland markka: 


June 15, 1992 $0.233372 
June 16, 1992 .233863 
June 18, 1992 .234247 
June 19, 1992 .233618 
June 22, 1992 .2384357 
June 23, 1992 .234522 
June 24, 1992 .236602 
June 25, 1992 .238237 
June 26, 1992 .238863 
June 29, 1992 .242072 
June 30, 1992 .240964 


France franc: 


June 12, 1992 $0.188235 
June 15, 1992 .188893 
June 16, 1992 .189430 
June 17, 1992 .188147 
June 18, 1992 .189555 
June 19, 1992 .189000 
June 22, 1992 .189681 
June 23, 1992 .189789 
June 24, 1992 .191205 
June 25, 1992 .192604 
June 26, 1992 .193162 
June 29, 1992 .196175 
June 30, 1992 .195084 
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FOREIGN CURRENCIES— Variances from quarterly rates for June 1992 
(continued): 


Germany deutsche mark: 


June 16, 1992 
June 18, 1992 
June 22, 1992 
June 23, 1992 
June 24, 1992 
June 25, 1992 
June 26, 1992 
June 29, 1992 
June 30, 1992 


Ireland pound: 


June 15, 1992 
June 16, 1992 
June 17, 1992 
June 18, 1992 
June 19, 1992 
June 22, 1992 
June 23, 1992 
June 24, 1992 
June 25, 1992 
June 26, 1992 
June 29, 1992 
June 30, 1992 


Italy lira: 


June 24, 1992 
June 25, 1992 
June 26, 1992 
June 29, 1992 
June 30, 1992 


Japan yen: 


June 1, 1992 

June 2, 1992 

June 4, 1992 

June 5, 1992 

June 8, 1992 

June 9, 1992 

June 10, 1992 
June 11, 1992 
June 12, 1992 
June 15, 1992 
June 16, 1992 
June 17, 1992 
June 18, 1992 
June 19, 1992 
June 22, 1992 
June 23, 1992 
June 24, 1992 
June 25, 1992 
June 26, 1992 
June 29, 1992 
June 30, 1992 


$0.637959 


.638978 
.638570 
.638896 
644454 
.648424 
.649984 
.659196 
.656168 


$1.701200 


1.704500 
1.693500 
1.706500 
1.701500 
1.707000 
1.706500 
1.721700 
1.728600 
1.733500 
1.756500 
1.750000 


$0.000851 


.000857 
.000859 
.000871 
.000867 


$0.007846 


.007841 
.007839 
.007886 
.007862 
.007840 
.007834 
.007890 
.007896 
.007886 
007893 
.007871 
.007896 
.007878 
.007868 
.007860 
.007894 


.007971 - 


.007954 
.007984 
007945 
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ForREIGN CURRENCIES— Variances from quarterly rates for June 1992 
(continued): 


Netherlands guilder: 


June 18, 1992 $0.567022 
June 22, 1992 .566765 
June 23, 1992 .5667215 
June 24, 1992 .571919 
June 25, 1992 .575540 
June 26, 1992 .576701 
June 29, 1992 .584659 
June 30, 1992 .581971 


Norway krone: 


June 15, 1992 $0.162681 
June 16, 1992 .162986 
June 18, 1992 .163345 
June 19, 1992 .162774 
June 22, 1992 .163239 
June 23, 1992 .163212 
June 24, 1992 .164718 
June 25, 1992 .165769 
June 26, 1992 .166099 
June 29, 1992 .168294 
June 30, 1992 .167532 


Portugal escudo: 


June 1, 1992 $0.007499 
June 2, 1992 .007510 
June 3, 1992 .007499 
June 4, 1992 .007505 
June 5, 1992 .007533 
June 8, 1992 .007547 
June 9, 1992 .007524 
June 10, 1992 .007551 
June 11, 1992 .007607 
June 12, 1992 .007631 
June 15, 1992 .007663 
June 16, 1992 .007669 
June 17, 1992 .007631 
June 18, 1992 .007689 
June 19, 1992 .007672 
June 22, 1992 .007689 
June 23, 1992 .007686 
June 24, 1992 .007759 
June 25, 1992 .007813 
June 26, 1992 .007822 
June 29, 1992 .007883 
June 30, 1992 .007865 


Spain peseta: 
June 15, 1992 $0.010093 
June 16, 1992 .010111 
June 17, 1992 .010070 
June 18, 1992 010132 
June 19, 1992 .010127 
June 22, 1992 .010149 
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FOREIGN CURRENCIES— Variances from quarterly rates for June 1992 
(continued): 


Spain peseta (continued): 


June 23, 1992 $0.010142 
June 24, 1992 .010223 
June 25, 1992 .010301 
June 26, 1992 .010312 
June 29, 1992 .010411 
June 30, 1992 .010384 


Sri Lanka rupee: 


June 4, 1992 N/A 
June 5, 1992 N/A 
June 8, 1992 N/A 
June 11, 1992 N/A 
June 12, 1992 N/A 
June 15, 1992 N/A 
June 16, 1992 N/A 
June 17, 1992 N/A 
June 23, 1992 N/A 
June 25, 1992 N/A 
June 26, 1992 N/A 
June 29, 1992 N/A 
June 30, 1992 N/A 


Sweden krona: 


June 15, 1992 $0.176211 
June 16, 1992 .176491 
June 18, 1992 .176788 
June 19, 1992 .176227 
June 22, 1992 .176772 
June 23, 1992 .176835 
June 24, 1992 .178364 
June 25, 1992 .179485 
June 26, 1992 .179986 
June 29, 1992 .182482 
June 30, 1992 .181670 


Switzerland franc: 


June 11, 1992 $0.698568 
June'12, 1992 -700771 
June 15, 1992 -706714 
June 16, 1992 .710732 
June 17, 1992 -704225 
June 18, 1992 -707965 
June 19, 1992 -705965 
June 22, 1992 .706714 
June 23, 1992 -705716 
June 24, 1992 -711997 
June 25, 1992 -718391 
June 26, 1992 -722282 
June 29, 1992 .730994 
June 30, 1992 .727431 
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FOREIGN CuRRENCIES— Variances from quarterly rates for June 1992 
(continued): 


United Kingdom pound: 


June 1, 1992 $1.822700 
June 2, 1992 1.824500 
June 3, 1992 1.817800 
June 4, 1992 1.825000 
June 5, 1992 1.836000 
June 8, 1992 1.834000 
June 9, 1992 1.832500 
June 10, 1992 1.833000 
June 11, 1992 1.846000 
June 12, 1992 1.851500 
June 15, 1992 1.856000 
June 16, 1992 1.860000 
June 17, 1992 1.853000 
June 18, 1992 1.865500 
June 19, 1992 1.859500 
June 22, 1992 1.861500 
June 23, 1992 1.863500 
June 24, 1992 1.877000 
June 25, 1992 1.891000 
June 26, 1992 1.891000 
June 29, 1992 1.907000 
June 30, 1992 1.903500 


(LIQ-03-01 S:NISD CIE) 


Dated: July 1, 1992. 
MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 


(T.D. 92-66) 


DETERMINATION THAT MERCHANDISE IMPORTED FROM 
THE PEOPLE’S REPUBLIC OF CHINA, MANUFACTURED BY 
BEIJING QINGHE HOSIERY FACTORY, IS BEING PRODUCED 
BY CONVICT, FORCED OR INDENTURED LABOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Determination that merchandise is subject to 19 U.S.C. 1307. 


SUMMARY: This document advises that the Commissioner of Customs, 
with the approval of the Secretary of the Treasury, has determined that 
certain child or infant and adult socks, possibly identified and/or mar- 
keted under the “GOLDEN DOUBLE HORSE” brand-name, which are 
being, or are likely to be imported into the United States from the Peo- 
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ple’s Republic of China (PRC), are being manufactured by the BEIJING 
QINGHE HOSIERY FACTORY with the use of convict labor and/or 
forced labor and/or indentured labor. The Commissioner of Customs, 
pursuant to 19 CFR 12.42(f) has determined, on the basis of a Customs 
investigation, that such merchandise is being, or is likely to be imported 
into the United States in violation of Section 307 of the Tariff Act of 
1930, as amended. As such importations of the aforementioned socks 
shall be considered and treated as prohibited by Section 307 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1307), unless pursuant to CFR 
12.42(g), the importer establishes by satisfactory evidence that the mer- 
chandise was not mined, produced, or manufactured in any part with 
the use of a class of labor specified herein. 


EFFECTIVE DATE: This determination shall take effect July 13, 1992. 


FOR FURTHER INFORMATION CONTACT: Joseph R. Willey, Senior 
Special Agent, Office of Enforcement, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW, Washington, D.C. 20229 (202) 
566-6188. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


Section 307, Tariff Act of 1930, as amended, (19 U.S.C. 1307), pro- 
vides in pertinent part: 


All goods, wares, articles, and merchandise mined, produced, or 
manufactured wholly or in part in any foreign country by convict 
labor or/and forced labor or/and indentured labor under penal sanc- 
tions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited, and the 
Secretary of the Treasury is authorized and directed to prescribe 
such regulations as may be necessary for the enforcement of this 
provision. 
“Forced labor” is defined to mean: 

all work or service which is extracted from any person under 

the menace of any penalty for its nonperformance and for 

which the worker does not offer himself voluntarily. See, 19 

U.S.C. 1307. 

Pursuant to Section 307, the Secretary of the Treasury promulgated 
implementing regulations found at 19 CFR 12.42, et seq. These regula- 
tions set forth the procedure for the Commissioner of Customs to make a 
finding that an article is being, or is likely to be imported into the United 
States which is being produced, whether by mining, manufacture, or 
other means, in any foreign locality with the use of convict labor, forced 
labor, or indentured labor under penal sanctions so as to come within 
the purview of 19 U.S.C. 1307. 
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Paragraph (f) of Section 12.42, Customs Regulations (19 CFR 
12.42(f)), provides that if the Commissioner of Customs finds that mer- 
chandise within the purview of 19 U.S.C. 1307 is being, or is likely to be, 
imported, [s]he will, with the approval of the Secretary of the Treasury, 
publish a finding to that effect in a weekly issue of the Customs BULLETIN 
and in the Federal Register. 


FINDING 


Pursuant to Section 12.42(f), Customs Regulations (19 CFR 12.42(f)), 
it is hereby determined that certain articles of the People’s Republic of 
China are being, or likely to be, imported into the United States, which 
are being mined, produced or manufactured with the use of convict, 
forced, or indentured labor. 

Accordingly, merchandise, subject to this finding and indicated be- 
low, shall be denied entry, at all ports of entry and/or release from ware- 
house for consumption shall be prohibited. Based upon this finding, 
Customs officers shall withhold release of any of these articles from the 
People’s Republic of China, otherwise than for exportation. 


oe "Item number from the _ 
Harmonized Tariff Schedule 
Articles (19 U.S.C. 1202) 





Child or infant socks 6115.93.20209 
(Textile Category 632) 
Adult socks 6115.92.20004 
(Textile Category 332) 


(Manufactured by the Beijing Qinghe Hosiery Factory) 





Dated: April 9, 1992 
CAROL HALLETT, 
Commissioner of Customs. 


Approved: June 2, 1992 
DENNIS M. O’CONNELL, 
Acting Assistant Secretary (Enforcement). 


[Published in the Federal Register, July 7, 1992 (57 FR 29934)] 





U.S. CUSTOMS SERVICE 


(T.D. 92-67) 


DETERMINATION THAT MERCHANDISE IMPORTED FROM 
THE PEOPLE’S REPUBLIC OF CHINA, PRODUCED BY RED 
STAR TEA FARM, IS BEING PRODUCED BY CONVICT, FORCED 
OR INDENTURED LABOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Determination that merchandise is subject to 19 U.S.C. 1307. 


SUMMARY: This document advises that the Commissioner of Customs, 
with the approval of the Secretary of the Treasury, has determined that 
tea, possibly identified and/or marketed under the RED STAR brand- 
name, RED STAR TEA FARM brand and other brand-names, which is 
being, or are likely to be imported into the United States from the Peo- 
ple’s Republic of China (PRC), is being produced by the RED STAR TEA 
FARM with the use of convict labor and/or forced labor and/or inden- 
tured labor. The Commissioner of Customs, pursuant to 19 CFR 12.42(f) 
has determined, on the basis of a Customs investigation, that such mer- 
chandise is being, or is likely to be imported into the United States in 
violation of Section 307 of the Tariff Act of 1930, as amended. As such 
importations of the aforementioned tea shall be considered and treated 
as prohibited by Section 307 of the Tariff Act of 1930, as amended (19 
U.S.C. 1307), unless pursuant to 19 CFR 12.42(g), 12.43, and 12.44, the 
importer establishes by satisfactory evidence that the merchandise was 
not mined, produced, or manufactured in any part with the use of a class 
of labor specified herein. 


EFFECTIVE DATE: This determination shall take effect July 13, 1992. 


FOR FURTHER INFORMATION CONTACT: Ronald R. Kresock, Sen- 
ior Special Agent, Office of Enforcement, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW, Washington, D.C. 20229 (202) 
566-6188. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


Section 307, Tariff Act of 1930, as amended, (19 U.S.C. 1307), pro- 
vides in pertinent part: 


All goods, wares, articles, and merchandise mined, produced, or 
manufactured wholly or in part in any foreign country by convict 
labor or/and forced labor or/and indentured labor under penal sanc- 
tions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited, and the 
Secretary of the Treasury is authorized and directed to prescribe 
such regulations as may be necessary for the enforcement of this 
provision. 
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“Forced labor” is defined to mean: 
all work or service which is extracted from any person under 
the menace of any penalty for its nonperformance and for 
which the worker does not offer himself voluntarily. See, 19 
U.S.C. 1307. 

Pursuant to Section 307, the Secretary of the Treasury promulgated 
implementing regulations found at 19 CFR 12.42, et seq. These regula- 
tions set forth the procedure for the Commissioner of Customs to makea 
finding that an article is being, or is likely to be imported into the United 
States which is being produced, whether by mining, manufacture, or 
other means, in any foreign locality with the use of convict labor, forced 
labor, or indentured labor under penal sanctions so as to come within 
the purview of 19 U.S.C. 1307. 

Paragraph (f) of Section 12.42, Customs Regulations (19 CFR 
12.42(f)), provides that if the Commissioner of Customs finds that mer- 
chandise within the purview of 19 U.S.C. 1307 is being, or is likely to be, 
imported, [s]he will, with the approval of the Secretary of the Treasury, 
publish a finding to that effect in a weekly issue of the Customs BULLETIN 
and in the Federal Register. 


FINDING 


Pursuant to Section 12.42(f), Customs Regulations (19 CFR 12.42(f)), 
it is hereby determined that certain articles of the People’s Republic of 
China are being, or likely to be, imported into the United States, which 
are being mined, produced or manufactured with the use of convict, 
forced, or indentured labor. 

Accordingly, based upon this finding, Customs officers shall continue 
to withhold from release any of these articles from the People’s Republic 
of China. Such articles may be exported only. 


. . Item number from the 
Harmonized Tariff Schedule 
Articles (19 U.S.C. 1202) 


0902.10.00 
0902.30.00 


Caro. HAtLett, 
Commissioner of Customs. 


Approved: June 2, 1992. 
DENNIS M. O’CONNELL, 
Acting Assistant Secretary (Enforcement). 


[Published in the Federal Register, July 7, 1992 (57 FR 29935)] 
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F.F. ZUNIGA A/C REFRACTARIOS MONTERREY, S.A., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Court No. 79-11-01684 
[Judgment for defendant.] 
(Dated June 12, 1992) 
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Counsel), for defendant. 


MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: Plaintiffs challenge the classification of merchan- 
dise imported from Mexico and described as kiln furniture, which is 
shaped refractory articles that hold ceramicware during firing. The Cus- 
toms Service (“Customs”) classified the merchandise as shaped refrac- 
tory articles not specially provided for, under Item 531.39, Tariff 
Schedules of the United States (“TSUS”), with a duty rate of 7.5 percent 
ad valorem. Plaintiffs assert the merchandise is entitled to entry free of 
duty under Item A531.39, TSUS, a provision providing duty free treat- 
ment under the Generalized System of Preferences (“GSP”). The court 
holds that the merchandise was properly classified under Item 531.39, 
TSUS, and issues judgment for defendant. 


BACKGROUND 


Plaintiff F.F. Zuniga is the importer of record of the merchandise and 
plaintiff Refractarios Monterrey, S.A. is the manufacturer and exporter 
of the imported merchandise. The merchandise entered the United 
States in 1978 and 1979 at the port of Laredo, Texas. 

The parties agree upon the basic underlying facts. The subject mer- 
chandise, the imported kiln furniture, is composed of several dry ingre- 
dients, including kaolin, clay, sierralite talc, and calcined kaolin or 
mullite. These dry component materials were United States products 
and exported in their raw form to plaintiffs in Mexico. 

The parties stipulated that, and Mr. Harold L. Turk, the president 
and chief executive officer of plaintiff Refractarios Monterrey, S.A. con- 
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firmed by testimony at trial that, plaintiff Refractarios Monterrey, S.A. 
received the clay and talc components in a lump or rock-shaped form. 
The parties also stipulated that all other dry ingredients used in the 
process were received pre-ground. 

The component dry ingredients then underwent a multiple step proc- 
essing operation before the finished merchandise was exported to the 
United States. During the processing operation, the clay and talc were 
individually finely ground. Next, water was placed in a mixer, called a 
blunger, and the individual dry ingredients, the dispersing agents, and 
defloculants, were then added. The resulting mixture, termed “casting 
slip”, was removed from the blunger and poured into molds. The molded 
casting slip was now called “greenware”. After a period of hours, the 
greenware was extracted from the molds and dried. Finally, the green- 
ware was fired at extremely high temperatures in a kiln to form the final 
imported merchandise. During firing, a chemical transformation oc- 
curred, which created a mineral named “cordierite” within the product. 
The presence of cordierite enabled the imported merchandise to main- 
tain high thermal shock resistance and low thermal expansion during 
its subsequent use. The finished kiln furniture had strong “sag resis- 
tance,” in that it was able to support another product during firing at 
high temperatures without sagging. 

The parties stipulated that plaintiffs’ formula for making the im- 
ported merchandise was kept by plaintiff Refractarios Monterrey, S.A. 
as confidential business information. 

At trial, plaintiffs contended that the merchandise was substantially 
transformed into at least one intermediate product during the opera- 
tions, and therefore qualified for GSP duty-free treatment. In support of 
this theory, plaintiffs introduced the testimony of Mr. Turk, and briefly 
called Mr. Reynaldo Pena on rebuttal. Mr. Pena, originally scheduled to 
testify on behalf of defendant, was a Customs import specialist at the 
port of importation in Laredo, Texas, Mr. Ron Garland, the business 
manager of the kiln furniture division for Ferro Corporation, a competi- 
tor of plaintiffs, and Mr. William C. Mohr, a retired Ferro Corporation 
laboratory manager whose work primarily involved cordierite refrac- 
tory materials, appeared on behalf of defendant. 

The court finds that the merchandise did not undergo the dual sub- 
stantial transformation necessary for GSP entry. 


DISCUSSION 


I. Standard of Review: 

The court must evaluate “whether the government’s classification is 
correct, both independently and in comparison with the importer’s al- 
ternative.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. 
Cir. 1984), reh’g denied, 739 F.2d 628 (Fed. Cir. 1984). Pursuant to 28 
U.S.C. § 2639(a)(1) (1988), the government’s classification is presumed 
to be correct and the burden of proof is upon the party challenging the 
classification. 
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II. The Dual Substantial Transformation Requirement: 

Under the GSP provision applicable during the period of the importa- 
tions, a product imported directly from a beneficiary developing country 
(“BDC”) may enter the United States duty free providing the sum of: 


(i) the cost or value of the materials produced in the beneficiary de- 
veloping country plus (ii) the direct costs of processing operations 
performed in such beneficiary developing country is not less than 
35 percent of the appraised value of such article at the time of its 
entry. * * * 


19 U.S.C. § 2463(b)(2)(A) (1976)1. See also General Headnote 3(c)(ii), 
TSUS. 
Customs regulations at 19 C.F.R. § 10.177(a) (1992)2, provide in part 
that: 
(a) “Produced in the beneficiary developing country” defined. * * * 
[T]he words produced in the beneficiary developing “country” refer 
to the constituent materials of which the eligible article is com- 
posed which are either: 


(1) Wholly the growth, product, or manufacture of the benefici- 
ary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


The court in Torrington Co. v. United States, 8 CIT 150, 153, 596 F. 
‘Supp. 1083 (1984), aff'd, 764 F.2d 1563 (Fed. Cir. 1985), furnished 
guidelines for determining whether imported constituent materials 
qualify as “materials produced” in the BDC: 

It is clear that before anon-BDC material can be regarded as a “ma- 
terial produced” in the BDC, with its cost includable in the evalu- 
ation by Customs, the non-BDC material must be substantially 
transformed into a new and different article of commerce, that is, 
one having a distinctive name, character or use. 

Torrington delineated that a two-stage substantial transformation 
process was necessary before non-BDC products could be regarded as 
“material produced” in the BDC, and included in the 35 percent value- 
added evaluation. The non-BDC material must first be substantially 
transformed into: 

a new and different article of commerce which becomes “material 
produced,” and these materials produced in the BDC must then be 
substantially transformed into a new and different article of com- 
merce. 


Torrington, 8 CIT at 153. See also Azteca Milling Co. v. United States, 
890 F.2d 1150 (Fed. Cir. 1989). 

The parties agreed that the direct cost alone of the processing opera- 
tions performed in Mexico on the imported merchandise, as provided by 


. The statute has been subsequently amended; however, the relevant textual provisions remained unchanged. 


Subsection (a) of Title 19 of Code of Federal Regulations § 10.177 remains identical in relevant part to the regula- 
tions in effect during the dates of the importations. 
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subsection (ii) of 19 USC 2463(b) (1976), was less than 35 percent of the 
appraised value of the product at the time of its entry. Instead, plaintiffs 
contended that the value of “materials produced” in Mexico pursuant to 
subsection (i) of 19 USC 2463(b) (1976), in conjunction with the direct 
costs of production in Mexico under subsection (ii), satisfied the 35 per- 
cent minimum. Defendant only stipulated that this 35 percent mini- 
mum would be met if the court agreed to consider the cost of the 
American raw materials in calculating the value of the “materials pro- 
duced” in Mexico. 

Accordingly, the court must determine whether plaintiffs established 
at trial that the raw materials imported into Mexico from the United 
States underwent an initial substantial transformation into a “new and 
different” article of commerce, and that this “material produced” was 
substantially transformed in Mexico into another “new and different” 
article of commerce. 


III. “New and Different” Article of Commerce Analysis: 


In order to satisfy the dual substantial transformation requirement, 
plaintiffs must first show that the raw materials imported from the 
United States were substantially transformed into an intermediate 
product, or “new and different” article. In Torrington, this court defined 
substantial transformation as occurring “when an article emerges from 
a manufacturing process with a name, character, or use which differs 
from those of the original material subjected to the process.” Torrington 
Co. v. United States, 764 F.2d at 1568 (quoting Texas Instruments, Inc. 
v. United States, 681 F.2d 778 (CCPA 1982)). 

In Torrington, the Federal Circuit affirmed the CIT holding that in- 
dustrial sewing machine needles exported from a BDC, but manufac- 
tured from non-BDC wire, were eligible for GSP treatment because the 
dual substantial transformation had occurred. In the BDC, the wire was 
first shaped into a swage needle by cutting, beveling, and altering its 
length and circumference. The swage needle was then further processed 
into a finished sewing machine needle. Torrington found that swage 
needles were an intermediate “new and different” article because they 
were more refined, and possessed a definite size and shape suitable for 
further manufacturing into needles, while having lost the identifying 
characteristics of wire. See Torrington, 764 F.2d at 1568-1569. 

To the contrary, the court in Azteca, 890 F.2d at 1150, determined 
that Mexican prepared corn flour products were not substantially trans- 
formed materials. Corn on the cob imported from the United States was 
cleaned, weighed, and then cooked to form a product called “nixtamal.” 
Nixtamal was next steeped and washed to form “masa”, and then proc- 
essed into tamale flour. Lastly, it was sifted into its final form of corn 
flour products. The court held that preparation of corn flour products 
was essentially a continuous process, and nixtamal, masa, and tamale 
flour remained “clearly recognizable as processed corn.” Azteca Milling 
Co. v. United States, 12 CIT 1153, 1158-1159, 703 F. Supp. 949 (1988), 
aff'd, 890 F.2d 1150 (Fed. Cir. 1989). The court concluded that a dual 
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substantial transformation had not occurred since none of the interme- 
diate products lost the essential identifying characteristics of corn. 

Plaintiffs must also demonstrate that the “new and different” inter- 
mediate product was recognized as a separate article of commerce. An 
article of commerce is one that is “readily susceptible of trade, and [is] 
an item that persons might well wish to buy and acquire for their own 
purposes of consumption or production.” Torrington, 764 F.2d at 1570. 
The product must be ready to be put into the stream of commerce, but 
need not previously have been actually bought-and-sold or traded. How- 
ever, “the lack of purchases and sales is nevertheless a factor to be con- 
sidered in determining whether a product or merchandise is an article of 
commerce.” Azteca, 12 CIT at 1160. 

Torrington found that swage needles were a separate article of com- 
merce because two large transfers of the needles had occurred between 
plaintiff and a subsidiary. The court noted that there was “no reason to 
believe that [swages] could and would not be sold to other manufactur- 
ers of needles who wanted to purchase them for further manufacture 
into the final product.” Torrington, 764 F.2d at 1570. 

Azteca, however, concluded that the intermediate products in its case 
were not separate articles of commerce. In Azteca, plaintiff failed to 
show any history of commercial transactions involving the intermediate 
products. The evidence also established that plaintiff's nixtamal was 
unsuitable for commercial sale because traditionally manufactured nix- 
‘tamal purchased by consumers had a higher moisture content than 
plaintiff's. The court concluded that the intermediate products were not 
readily marketable since they were only “materials in process, advanc- 
ing toward the finished product.” Azteca, 12 CIT at 1160. 

In the case at bar, plaintiffs contended at trial that at least one of three 
intermediate products, a mixture of the dry ingredients called “cas- 
tables”, casting slip, or greenware, was a sufficiently transformed “new 
and different” article of commerce. 


A. Kiln Furniture Castables: 

Mr. Garland, on behalf of defendant, and Mr. Turk, on behalf of plain- 
tiffs, testified that a pre-mix of the dry ingredients used in the manufac- 
ture of kiln furniture would be identified as a “castable”. However, both 
witnesses stated that castables were not actually created in the produc- 
tion of kiln furniture. Instead, the dry ingredients were individually 
added into the blunger, which already contained water. Witnesses Turk 
and Garland emphasized that at the time the imported merchandise en- 
tered the United States, it was not plaintiffs’ practice to pre-mix any of 
the dry ingredients together. 

The court finds, therefore, that plaintiffs failed to show that castables 
were formulated during the production of kiln furniture, and conse- 
quently castables were not a “new and different” product. 

Plaintiffs additionally failed to establish that “castables” were arti- 
cles of commerce. During trial, plaintiffs could not, by definition, dem- 
onstrate commercial recognition of a product which was never 
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fabricated. Therefore, plaintiffs relied first on the principle of “func- 
tional equivalence.” In this theory, Customs has held that an importer 
can use sales evidence of a “functional equivalent” to demonstrate a 
commercial market for its own related product. See C.S.D. 80-34, 14 
Cust. Bull. 780, (1979). A “functional equivalent” is defined as a product 
which is of the “same general class or kind” as the article at issue. C.S.D. 
80-34, 14 Cust. Bull. 780 (1979). 

The only evidence presented by plaintiffs regarding sales of the func- 
tional equivalent of kiln furniture castables generally was Mr. Turks’s 
testimony that chemically distinct, non-cordierite forming castables 
used for the manufacture of products unrelated to kiln furniture were 
commercially available. However, plaintiffs’ anemic showing is insuffi- 
cient to establish that the dissimilar castables on the market were the 
same “class or kind” as the potential kiln furniture castable. 

Plaintiffs were also unable to show that kiln furniture castables, if 
ever actually formulated, were “readily susceptible of trade.” Tor- 
rington, 764 F.2d at 1570. The single item of evidence introduced on this 
point was to the contrary. Mr. Garland, a defense witness, stated that 
Ferro Corporation, a competitor of plaintiff Refractarios Monterrey, 
S.A., would refrain from selling castables for use in the manufacture of 
kiln furniture because competitors could easily ascertain the confiden- 
tial chemical composition of its kiln furniture from the castable. 

Therefore, the court concludes that plaintiffs failed to show that cas- 


tables used in the production of kiln furniture were substantially trans- 
formed “new and different” articles of commerce. 


B. Kiln Furniture Casting Slip: 


Plaintiffs alternatively claimed at trial that casting slip, the mixture 
created by blending the dry ingredients, the defloculants and disper- 
sants with water in the blunger, was a substantially transformed “new 
and different” article of commerce. The court again finds that plaintiffs 
failed to satisfy the burden of showing that casting slip was both a “new 
and different” article, and was commercially recognized. 

The only relevant evidence adduced by plaintiffs at trial to show that a 
substantial transformation occurred was Mr. Turk’s general descrip- 
tion of the mixing process. He stated simply that the dry ingredients, 
defloculants, dispersants, and water were mixed in the blunger for “a 
couple of hours, however, we keep [the slip] in the blunger and age it 12 
or 24 hours before using it into the mold.” (Transcript at 152.) 

This spare showing is inadequate to prove that slip was chemically 
distinct from its dry ingredients. This simple addition of water and dis- 
persing agents did not cause the casting slip to lose the “identifying 
characteristics” of its components. See Azteca, 890 F.2d at 1150. The 
court finds in fact that this case bears a strong similarity to C.S.D. 
80-34, 14 Cust. Bull. 780 (1979). In that action, Customs found that mix- 
ing a chemical named Naproxen with a starch excipient was not a proc- 
essing operation that resulted in a substantial transformation; it was 
merely a “diluting process.” Id. at 782-783. 
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Accordingly, the court determines that casting slip remained clearly 
recognizable as a simple blend of its dry ingredients, and was not a sub- 
stantially transformed “new and different” article. 

The evidence introduced at trial also established that casting slip pro- 
duced by plaintiffs was not an article of commerce. In their attempt to 
show commercial recognition of kiln furniture casting slip, plaintiffs 
used four alternative arguments, each of which does not pass muster. 
Plaintiffs first claimed that actual commercial transactions of casting 
slip occurred. However, the only evidence proffered by plaintiffs to sup- 
port this assertion consisted of Mr. Turk’s statement that he had denied 
one inquiry to sell the slip because the requested quantity was insignifi- 
cant. This solitary “potential” sale alone is insufficient to demonstrate 
commercial availability of kiln furniture casting slip. 

Alternatively, plaintiffs suggested that kiln furniture casting slip was 
“readily susceptible of trade,” and therefore an article of commerce 
since actual sales of the merchandise were not imperative. See Tor- 
rington, 764 F.2d at 1570. Again, all evidence introduced at trial was in- 
apposite. Mr. Turk and Mr. Garlanid testified without contradiction that 
commercial sales of slip were untenable because competitors could de- 
duce the confidential formula for kiln furniture from an examination of 
slip. 

Defendant also produced evidence that commercial sales of casting 
slip were not economically feasible. Mr. Garland testified that a manu- 
facturer of casting slip could not sell the slip at a competitive price to a 
manufacturer and user of the slip because the casting slip seller must 
absorb transportation, labor, and profit costs which the manufacturer/ 
user need not. Both Mr. Garland and Mr. Mohr also testified that kiln 
furniture casting slip was not readily salable because the slip did not re- 
main in suspension after removal from the blunger. The constant set- 
tling of solids within the slip necessitated expensive and thorough 
re-mixing by the purchaser. 

The court determines that the evidence presented decisively estab- 
lished that kiln furniture casting slip was not “readily susceptible of 
trade” and did not possess any potential for commercial sales. Conse- 
quently, the court must look to plaintiffs third contention that slip is an 
article of commerce because its “functional equivalent” wag commer- 
cially recognized. In support, plaintiffs elicited evidence that a variety of 
slips were commercially marketed. However, the unrebutted testimony 
of Mr. Garland and Mr. Mohr demonstrated that these commercially 
traded slips were significantly distinct from the slip at issue. They were 
composed of numerous different ingredients and were used for unre- 
lated purposes, such as the manufacture of whiteware or by hobbyists 
for non-cordierite ceramicware. None of the marketed slips were usable 
in kiln furniture manufacture because the finished product would be 
unable to withstand the high temperatures to which kiln furniture was 
repeatedly exposed. Again, the court must reject plaintiffs’ argument as 
being totally unsupported by the evidence. 
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Finally, plaintiffs asserted that kiln furniture casting slip was used, or 
could be used, in the manufacture of other commercially marketed prod- 
ucts, and consequently it was an article of commerce. However, plain- 
tiffs likewise neglected to factually support their theory at trial. 

Plaintiffs failed to present any evidence of actual sales of kiln furni- 
ture casting slip to anyone for any purpose. Plaintiffs did not present 
evidence that slip could be used in the production of other products. In 
fact, uncontradicted testimony demonstrated that use of kiln furniture 
slip for other purposes was not feasible. Mr. Mohr testified that slip con- 
tained expensive ingredients unnecessary to hobbyists or other non- 
kiln furniture manufactures. Moreover, Mr. Garland noted that kiln 
furniture casting slip is not suitable for hobbyists because finished prod- 
ucts had an unattractive, rough texture. 

The court determines that plaintiffs failed to establish that kiln furni- 
ture casting slip was commercially recognized. In this regard, the court 
finds Customs’ ruling in C.S.D. 80-4, 14 Cust. Bull. 729 (1979) instruc- 
tive. In that decision, Customs determined that production of an inter- 
mediate chemical, monoester, that was immediately esterified to 
produce a final chemical compound, was not a substantially trans- 
formed constituent material. Customs held that the process was con- 
tinuous, and that monoester was only a “transitional stage” since it was 
not commercially traded, remained relatively unstable, and was not eco- 


nomically isolated for trade. Similarly, the court determines that cast- 
ing slip produced by plaintiffs for the manufacture of kiln furniture was 
not a substantially transformed “new and different” article of com- 
merce. The casting slip was only a “transitional stage” ofa“material[ |] 
in process, advancing toward the finished product” of the imported kiln 
furniture. See Azteca, 12 CIT at 1160. 


C. Kiln Furniture Greenware: 


In their last and unsuccessful bid to satisfy the dual substantial trans- 
formation requirement, plaintiffs argued that greenware was a sub- 
stantially transformed “new and different” article of commerce. 

However, the only relevant evidence produced by plaintiffs at trial to 
show that greenware had undergone a substantial transformation was 
Mr. Mohr’s testimony that a significant transformation occurred after 
manufacture of the greenware, during firing of the greenware, when 
cordierite was formed. No evidence was introduced to show that green- 
ware lost the “identifying characteristics” of its component ingredients, 
or that it emerged from the manufacturing process with a different 
character or use than its component materials. See Torrington, 764 F.2d 
at 1568-1569. 

Similarly, plaintiffs failed to demonstrate that greenware was a com- 
mercially recognized article. The testimony introduced on this point 
was brief, and inadequate. Mr. Garland stated that commercially mar- 
keted greenware, which included fireplace logs, statues, and cups, were 
fabricated from “a totally different formulation” than kiln furniture 
greenware that was unsuitable for use in manufacturing kiln furniture. 
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(Transcript at 46.) He noted that neither hobbyists nor whiteware 
manufacturers could fire kiln furniture greenware because the kilns 
used by these producers did not reach temperatures sufficient to create 
cordierite. 

Mr. Garland’s unrebutted testimony also indicated that greenware 
was not readily susceptible of trade. He stated that greenware was so 
“fragile that I can’t imagine how you can possibly ship it to its destina- 
tion in an economic manner.” (Transcript at 44.) Furthermore, Mr. Gar- 
land noted that, as with casting slip, the confidential formula for kiln 
furniture could be determined by analyzing a sample of greenware. 


CONCLUSION 


After examination of the testimony and exhibits introduced at trial, 
and the relevant statutory and case law, the court determines that plain- 
tiffs failed to establish that an intermediate and substantially trans- 
formed “new and different” article of commerce was created in the 
manufacture of the imported merchandise. Plaintiffs did not meet the 
two-stage substantial transformation necessary for GSP duty-free 
treatment. Therefore, the court finds that plaintiffs did not overcome 
the presumption of correctness which attaches to the government’s 
classification and that the imported merchandise was properly classi- 
fied under Item 531.39, TSUS. Judgment will enter accordingly. 


(Slip Op. 92-90) 


WANG LABORATORIES, INC., PLAINTIFF VU. UNITED STATES, DEFENDANT 


Court No. 90-10-00507 
Reserve Calendar 


[Motion to set aside dismissal is denied without prejudice. Plaintiff may resubmit mo- 
tion upon an adequate showing of due diligence by counsel in monitoring proceedings. ] 


(Dated: June 18, 1992) 


Baker & McKenzie, (William D. Outman) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice for defendant. 


MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: Plaintiff moves, pursuant to USCIT Rule 60 (b),1 
for relief from an Order of Dismissal entered in this action on May 12, 
1992, on “the basis of mistake, inadvertence, or excusable neglect.” Al- 


1 Rule 60(b)(1) provides in relevant part that: 


On motion of a party * * * the court may relieve a party * * * from a(n] * * * order for the following reasons: (1) 
mistake, inadvertence, surprise, or excusable neglect. * * * 
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though the motion does not specify, as it should have, upon which of the 
several provisions of Rule 60(b) plaintiff relies, the court assumes plain- 
tiff’s motion is predicated upon Rule 60(b)(1). In its motion, plaintiff as- 
serts that counsel for defendant consents to the relief requested. 

In support of plaintiff's motion, plaintiff's attorney states: 


Counsel for plaintiff respectfully submits that there is no lack of 
diligence or willful neglect, but rather mere inadvertence. On Octo- 
ber 24, 1991, counsel for plaintiff prepared and submitted to the 
Court a Consent Motion for Extension of Time seeking to extend 
this action on the Reserve Calendar for six (6) months. That was the 
first such request filed. The only reply received by plaintiff's coun- 
sel from the Court was the Order of Dismissal dated May 12, 1992. 
Plaintiffs counsel did not receive back any response to the October, 
1991 motion, although it is now clear, based on the Order of Dis- 
missal, that a grant of extension through April, 1992 was made. 
Without receipt of some form of notice, a new deadline date was not 
set up on counsel’s calendar. 


Plaintiff's Motion for Relief From Order of Dismissal at 1-2 (emphasis 
added). 

It appears that the only basis for plaintiff's request for relief is its 
allegation that plaintiffs counsel “did not receive back any response” to 
its consent motion for an extension of time; and, “[w]ithout receipt of 
some form of notice, a new deadline date was not set up on counsel’s 
calendar.” 

Therefore, plaintiff's counsel relied solely upon receiving a “re- 
sponse” or “notice” from the court to set a new deadline date on his cal- 
endar and to monitor the proceedings in this action. 

The “response” or “notice,” for which counsel was waiting, was a copy 
of an order issued upon plaintiff's consent motion for an extension of 
time. Upon entry of such an order, the clerk of the court is required by 
USCIT R. 79(c)(2), to serve upon a party a copy of a notice of entry of the 
order, together with a copy of the order. For purposes of the discussion 
below, USCIT R. 79(c)(2) is the same as Fed. R. Civ. P. 77(d). 

There is no allegation that an order was not served, but only a conten- 
tion that it was not received by plaintiff's counsel. 

Upon inquiry to the clerk of the court, the court was advised that the 
court file in this action includes a certificate of service, executed by a 
deputy clerk. The certificate indicates that on October 29, 1991, a notice 
of entry of an order, together with a copy of that order, extending the 
time for this action to remain on the Reserve Calendar until April 30, 
1992, was served by mail upon plaintiff’s counsel. Further, the docket 
sheet shows that plaintiff's consent motion was granted. 

Plaintiff's motion presents two issues: (1) whether a copy of the order 
granting an extension of time was served upon plaintiff's counsel even 
though it was not, as alleged, received; and (2) whether non-receipt by 
plaintiff's counsel of that order is sufficient cause to justify relief from 
the Order of Dismissal under Rule 60(b)(1) on the grounds of mistake, 
inadvertence or excusable neglect. 
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SERVICE OF THE ORDER 


In this action, the fact that plaintiff's counsel did not, as alleged, re- 
ceive a copy of the order granting an extension of time, does not mean 
that the clerk of the court did not serve one upon him. 

As prescribed by USCIT Rule 79(c), papers to be served by the clerk of 
the court upon a party may be served by delivery or, as was done here, by 
mailing. 

When service is made by mail—by the clerk of the court or by one 
party to another party — service is to be made as required by‘USCIT R. 
5(b). The last sentence of USCIT R. 5(b), which is identical to the last 
sentence of Fed. R. Civ. P. 5(b), specifies that “[s]ervice by mail is com- 
plete upon mailing.” 

Furthermore, Professor Moore notes that “the last sentence of Rule 
5(b) provides that service by mail is complete upon mailing. This is sig- 
nificant. Non-receipt of the paper does not affect the validity of the serv- 
ice.” 2 James W. Moore et al., Moore’s Federal Practice P. 5.07, at 
5-27 — 5-28 (2d ed. 1991) (footnotes omitted) (emphasis added). 

Accordingly, mailing of a paper, including an order of the court, is 
deemed to be service of that paper — whether or not that paper is actually 
received by a party. This interpretation of Fed. R. Civ. P. 5 applies where 
the paper is mailed from one party to another and where it is mailed 
from the clerk of a court to a party. 

In Kim v. Commandant, Defense Language Institute, 772 F.2d 521 
(9th Cir. 1985), the court held that an answer, mailed on the last day al- 
lowed for answer, was timely filed and served. The Court of Appeals ex- 
plained that: 


Because “[s]ervice by mail is complete upon mailing,” Fed.R.Civ.P. 
5(b), it is irrelevant that plaintiff did not receive the answer until 
the following day. 


Kim, 772 F.2d at 524. 

In Freed v. Plastic Packaging Materials, Inc., 66 F.R.D. 550 (E.D. Pa. 
1975), arequest for admissions pursuant to Fed. R. Civ. P. 36 was served 
by plaintiff upon the defendant by certified mail, return receipt re- 
quested, at the defendant’s last known address. The envelope was re- 
turned to the sender, plaintiff's attorney, marked “Addressee 
Unknown.” Although plaintiff's attorney knew that the request for ad- 
missions was not received by the defendant, plaintiff moved for sum- 
mary judgment. Plaintiff's motion for summary judgment was granted 
on the basis of the unanswered request for admissions despite the fact 
that the request was never received by the defendant. The court 
observed: 


In the case at bar, the requirements of Rule 5(b) have been met. The 
averments of plaintiff's supporting affidavit clearly disclose proper 
service of the Request for Admissions by mail. Such service is com- 
plete upon mailing. F.R.Civ.P. 5(b). “Non-receipt of the paper does 
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not affect the validity of the service.” 2 Moore’s Federal Practice 
§ 5.07 at p. 1356. This, of course, makes good sense. 


Freed, 66 F.R.D. at 552. 

In Dunlap v. Transamerica Occidental Life Ins. Co., 858 F.2d 629 
(11th Cir. 1988), the court addressed the alleged non-receipt of a copy of 
a notice of a court order, served by mail pursuant to Fed. R. Civ. P. 5(b) 
by the clerk of the court as prescribed by Fed. R. Civ. P. 77(d). Noting 
that there was no contention that a copy of the order was not actually 
mailed by the clerk, but only an assertion that it was not received, the 
Court of Appeals held: 


[W]e agree with the district court’s conclusion that Fed.R.Civ.P. 
77(d) deems mailing of such notices by the clerk to be notice to a 
party, whether or not the notice is actually received or actually no- 
ticed by the party. All 77(d) requires is that “upon the entry of an 
order or judgment the clerk shall serve a notice of the entry by mail 
in the manner provided for in Rule 5.” Rule 5 provides that service 
by mail is complete upon mailing. 


Dunlap, 858 F.2d at 632 (citations omitted) (emphasis added). 

The court is aware of the opinion in G. Heilman Brewing Co. v. United 
States,16 CIT _, Slip Op. 92-75 (May 18, 1992), in which the court 
referred to the failure of the clerk’s office to ensure receipt of a notice of 
the transferral of an action to a Suspension Disposition Calender and a 
subsequent Order of Dismissal. The court does not construe Heilman to 
impose a responsibility on the court, or a party, to ensure receipt of pa- 
pers served by mail. Heilman states only that the non-receipt of papers 
was one element in a “myriad of contributing factors” justifying the 
court’s grant of discretionary relief from dismissal pursuant to subsec- 
tion 6 of Rule 60 (b). Heilman, 16 CIT ____, Slip Op. 92-75 at 4. Any 
other reading of Heilman would be inapposite to the settled decisional 
law in Kim, Freed and Dunlap. These cases state that there is no respon- 
sibility on the court, or a party, to ensure receipt of papers served by 
mail. To the extent that Heilman could be stretched to imply that non- 
receipt of papers per se vitiates service, this court disagrees. 

In the instant case, the court finds that service of an order granting 
plaintiff's motion for an extension of time to remain on the Reserve Cal- 
endar was properly made on October 29, 1991, despite the fact that 
plaintiff's counsel did not receive it. 


Non-RECEIPT AS EXCUSABLE NEGLECT 


Plaintiff's counsel explains that he did not add a new deadline date for 
this action to his calendar; his sole asserted reason for this failure was 
that he did not receive “some form of notice” from the court in response 
to his consent motion for an extension of time to remain on the Reserve 
Calendar. 

Counsel knew or should have known, that the action would be dis- 
missed on the last day of October, 1991 for lack of prosecution if it was 
not removed from the Reserve Calendar within the 12-month period 





U.S. COURT OF INTERNATIONAL TRADE 33 


prescribed by USCIT R. 83(a). It appears that this is why he moved for 
an extension of time on October 24, 1991. 

Plaintiff's counsel presented no evidence demonstrating that he did 
anything to monitor the status of the motion — other than waiting to re- 
ceive a copy of the order from the court-from the time it was submitted 
in October, 1991 until the action was dismissed some seven months later 
in May, 1992. 

The facts presented to the court evidence that plaintiff's counsel re- 
lied solely upon receiving a notice from the court to remind him of infor- 
mation that he needed to fulfill his primary responsibility of monitoring 
all proceedings in this action. 

The specific issue the court must decide is whether non-receipt of the 
notice is sufficient to constitute mistake, inadvertence, or excusable ne- 
glect as outlined in USCIT R. 60(b)(1). 

As this court recently observed: 


Indeed, a party plaintiff has a primary and independent obligation 
to prosecute any action brought by it—from the moment of com- 
mencement to the moment of final resolution. That primary re- 
sponsibility never shifts to anyone else and entails the timely 
taking of all steps necessary for its fulfillment. 


Avanti Products Inc. v. United States, 16 CIT , Slip Op. 92-85 at 3 
(June 4, 1992). 
That statement is entirely consistent with the holdings of other fed- 


eral courts. Since Fed. R. Civ. P. 60(b) and USCIT Rule 60(b) are identi- 
cal in all relevant ways, cases from the other federal courts are useful 
precedent. See A Classic Time v. United States,13 CIT 836, 838 (1989). 
Under USCIT Rule 60(b), this court’s procedures “should be fully con- 
sistent with the Federal Rules of Civil Procedure and with the relevant 
case law developed under that rule.” Bio-Rad Laboratories, Inc. v. 
United States, 12 CIT 597, 598 (1988). 

Attorneys, of course, have the duty to protect their clients by ensuring 
that important filing deadlines are met; they may not follow careless 
procedures that demonstrate a disregard or ignorance of pertinent 
rules. The concept of a time limitation for filing is basic. A court may in- 
sist upon compliance with its local rules, and it may refuse to set aside a 
judgment or order pursuant to Fed. R. Civ. P. 60(b)(1), even where there 
is no showing of substantial prejudice. U.S. v. Proceeds of Sale of 3, 888 
Pounds Atlantic Sea Scallops, 857 F.2d 46, 49 (1st Cir. 1988). “Neither 
ignorance nor carelessness on the part of a litigant or his attorney pro- 
vides grounds for relief under Rule 60(b)(1).” Avon Products, Inc. v. 
United States, 13 CIT 670, 672 (1989) (citations omitted). 

The sole issue before the Court of Appeals in Williams v. Five Platters, 
Inc., 510 F.2d 963 (CCPA 1975), was whether the lower tribunal abused 
its discretion in denying a motion under Fed. R. Civ. P. 60(b)(1) to vacate 
a dismissal. The reasons supporting the motion to vacate were: (1) the 
attorney’s absence from his office; (2) pressure of other work in the at- 
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torney’s office; (3) omission of the matter from the attorney’s docket; 
and (4) the inability of the attorney to contact his client. 

In a unanimous decision, the Court of Customs and Patent Appeals 
(now the Court of Appeals for the Federal Circuit) endorsed the charac- 
terization of these reasons as “carelessness and inattention on the part 
of counsel,” that did not constitute the “excusable neglect” referred to in 
Rule 60(b)(1). 


The reasons given by counsel are such as to evidence neglect, but 
not excusable neglect. Absence from one’s office and pressure of 
work are common phenomena. Lawyers who sit constantly in their 
offices with little to do are unlikely to be dealing with Rule 60(b)(1). 
No reason was offered in justification for omitting the matter from 
the attorney’s docket. * * * Counsel’s neglect of duty is not, per se, 
excusable neglect. * * * 


Williams, 510 F.2d at 964 (citations omitted). 

In Prior Products Inc. v. Southwest Wheel-NCL Co., 805 F.2d 543 (5th 
Cir. 1986), the Court of Appeals affirmed the district court’s denial of 
plaintiffs motion for relief under Fed. R. Civ. P. 60(b). There, a notice of 
dismissal was entered in June 1984, but the clerk of the court did not 
give notice of the dismissal until some five months later, in November, 
1984. 

The Court of Appeals held that plaintiff cannot rely on the court’s fail- 
ure to give more timely notice of dismissal. 


An attorney has a responsibility to monitor proceedings with some 
degree of diligence. Failure to comply with scheduled time targets as 
a result of inadequate monitoring will only be excused when justi- 
fied by something more than alleged neglect on the part of the clerk. 
* * * Counsel therefore should have known that dismissal was im- 
minent and that the proceedings warranted especially diligent 
monitoring in the light of the thirty-day period in which to reopen 
this action in district court; yet the record here reflects no effort on 
the part of Prior Products’ counsel to monitor the status of the case 
from June until notice was finally mailed in November. In view of 
these facts, we conclude that there was no abuse of discretion on the 
part of the district court in denying Prior Products’ motion for re- 
-lief under Rule 60. 


Prior Products, 805 F.2d at 546 (emphasis added). 

References to the burden of “diligent effort by counsel to ascertain the 
status of the case” in Fed. R. Civ. P. 60(b) motions can be found in Mizell 
v. Attorney General of State of N.Y. 586 F.2d 942, 945 n.2 (2nd Cir. 1978), 
cert. den., 440 U.S. 967 (1979), and Mennen Co. v. Gillette Co. 719 F.2d 
568, 570 n.5 (2nd Cir. 1983). 

Relying upon the Mizell and Mennen opinions, the district court in 
Orshan v. Macchiarola, 105 F.R.D. 534 (E.D.N.Y. 1985), held that these 
decisions require a Rule 60(b) movant to make “an independent demon- 
stration of ’diligent effort’ in monitoring the suit.” Orshan, 105 F.R.D. 
at 539 (citations omitted). And, “absent such affirmative industry, a 
clerk’s failure to notify would not warrant Rule 60(b) relief.” Id. at 539. 
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The decisional law cited above clearly establishes that it is counsel’s 
responsibility to exercise diligent efforts in monitoring and ascertaining 
the status of an action. Counsel may not shift its burden to the court, by 
seeking to excuse a failure to inquire about the status of a consent mo- 
tion that had been pending for over six months, apparently without re- 
ceiving an order from the court. 


CONCLUSION 


For the foregoing reasons, the motion is denied without prejudice to 
its renewal. Upon an adequate showing of diligent effort in monitoring 
the subsequent proceedings on plaintiff's consent motion for an exten- 
sion of time, plaintiff's counsel may renew this motion within 30 days 
from the date of this order. Also, since it appears to the satisfaction of the 
court, that a copy of the order granting plaintiff's consent motion was 
properly served on October 29, 1991, the resubmission, if made, shall in- 
clude an affidavit by a person with personal knowledge of facts sufficient 
to show that a copy of that order was not received in the office of plain- 
tiff’s counsel. 


(Slip Op. 92-91) 
Marce. WatcH Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-11-01578 
OPINION AND ORDER 


[On classification of quartz analogue wall clocks, cross-motions for summary judgment 
granted in part and denied in part.] 


(Decided June 19, 1992) 


Freeman, Wasserman & Schneider (Patrick C. Reed) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice (James A. Curley); Office of Assistant Chief Counsel, U.S. Customs Service (Edward 
N. Maurer), of counsel, for the defendant. 


AQuILINO, Judge: This action had been suspended under Belfont Sales 
Corp. v. United States, 11 CIT 541, 666 F.Supp. 1568 (1987), reh’g de- 
nied, 12 CIT 916, 698 F.Supp. 916 (1988), aff'd, 878 F.2d 1413 (Fed.Cir. 
1989), a test case which is now final. In that case, this court had found, 
among other things, that a quartz analogue watch or “QAW” does con- 
tain a watch movement when viewed in the light of Texas Instruments 
Inc. v. United States, 82 Cust. Ct. 272, C.D. 4810, 475 F.Supp. 1183 
(1979), aff'd, 620 F.2d 269 (CCPA 1980), Texas Instruments Inc. v. 
United States, 82 Cust.Ct. 287, C.D. 4811, 475 F.Supp. 1193 (1979), 
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aff'd, 620 F.2d 272 (CCPA 1980), and Texas Instruments Incorporated v. 
United States, 1 CIT 236, 518 F.Supp. 1341 (1981), aff'd, 673 F.2d 1375 
(CCPA 1982), but had concluded that such a timepiece was properly 
classifiable under Schedule 6 to the Tariff Schedules of the United 
States, specifically item 688.45, as opposed to TSUS item 715.05, upon 
which the defendant had relied in imposing duties. The courts in the last 
of those Texas Instruments cases had reached the same conclusion with 
regard to quartz digital watches. 

The action at bar covers entries of wall clocks and alarm clocks, the 
electronic components of which are claimed in the complaint to be simi- 
lar in all material respects to those of the QAWs which were the subject 
of Belfont, supra. After joinder of issue, this action was itself designated 
atest case within the meaning of CIT Rule 84(b) and removed along with 
eight other actions from the Belfont suspension disposition calendar. 


I 


The plaintiff has now interposed a motion for summary judgment! on 
its first pleaded cause of action, including a statement pursuant to CIT 
Rule 56(i), which alleges, among other points: 


5. The imported articles in issue in [the] first claim for relief are 
analog quartz clocks and are described on the commercial invoice as 
“quartz wall clocks.” 

6. The[y] * * * consist of a case and a quartz analog element that 


measures more than 0.5 inches in thickness and less than 1.77 
inches in width. 

7. On liquidation, the[y] * * * were classified under the provision 
for “Clocks: * * * with clock movements measuring less than 1.77 
inches in width,” in item 715.15, * * * TSUS * * *, dutiable at the 
column 1 rate applicable to the cases, plus the column 1 rates appli- 
cable to the movements, if such cases and movements had been im- 
ported separately. 


* * * * * * * 


9. The quartz analog elements * * * were deemed to be “clock 
movements measuring less than 1.77 inches in width,” and the rate 
of duty assessed on the[m] * * * was derived from item 720.02, 
TSUS * * * [and] was 34 cents each. 

10. * * * [T]he quartz analog elements * * * of the* * * wall clocks 
are more than 0.5 inches in thickness, whereas the quartz analog 
elements * * * in the Belfont case were less than 0.5 inches in thick- 
ness. 

11. The quartz analog elements of the * * * wall clocks do not in- 
corporate a balance wheel and hair spring. 

12. The quartz analog elements of the * * * wall clocks are not 
constructed or designed to be wound and are not capable of winding 
or of being wound. 

13. The quartz analog elements of the * * * wall clocks are not 


1 The motion is accompanied by one for oral argument, which need not be granted, in recognition of the quality of the 
written submissions on both sides. 
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constructed or designed to be rewound, either before or after 47 
hours of operation, and are not capable of rewinding or of being re- 
wound. 

14. The quartz wall clocks in issue are electrical articles. 


Whereupon the plaintiff prays that its merchandise be held properly 
classifiable under TSUS item 688.43 (1982) (“Electrical articles and 
electrical parts of articles, not specially provided for: * * * Other”) or, in 
the alternative, item 678.50 (“Machines not specially provided for, and 
parts thereof”). 

In response, the defendant admits outright or in substance the forego- 
ing averments numbered 5, 6 and 11. It denies in whole or in part the 
remaining, quoted Rule 56(i) representations and also cross-moves for 
summary judgment, setting forth its own statement of alleged material 
facts not in dispute, to wit: 


16. The imported quartz wall clocks contain clock movements 
that have no jewels. 

17. The clock movements are assembled, and are equipped with 
dials and hands. The movements are not equipped with a main 
spring, and operate without winding or rewinding. 

18. The clock movements are similar in all material respects to 
the watch movements that were the subject of Belfont Sales Corp. v. 
United States * * *. However, the clock movements are more than 
0.5 inches in thickness * * *.[2] 

19. The clock movement is valued over $2.25 but not over $5.00. 

20. The imported clocks are electro-mechanical articles. 


Careful review and consideration of the cross-motions, after years of 
exposure to contentious, even extraordinary, litigation concerning the 
QAWs3, lead this court to conclude that the controlling issues raised 
herein are of law and not of fact and that summary judgment is thus ap- 
propriate for disposition of the first cause of action in this test case. Cf. 
CIT Rule 56(d) and Texas Apparel Co. v. United States, 12 CIT 1002, 698 
F.Supp. 932 (1988), aff'd, 883 F.2d 66 (Fed.Cir. 1989), cert. denied, 493 
U.S. 1024 (1990), and cases cited therein. 


2 Plaintiff's reply to this averment is that the “government admits that the quartz analog clocks in this case are indis- 
tinguishable in any material respect from the merchandise in the Belfont decision”, whereupon the defendant has 
moved to supplant it with the following declaration: 


18. Quartz analog clock movements are similar in construction, except as to size, and operate on the same princi- 

ples as quartz analog watch movements. 
The motion to amend states (at page 3) that 
there are differences between quartz analog clock movements and watch movements. 

The imported clock movements * * * differ in size from the watch movements that were before the Court in the 
Belfont case. That difference is sufficient for the movements in issue here to be considered clock movements under 
Headnote 2(c) to Schedule 7, Part 2, Subpart E of the Tariff Schedules. * * * The clock and watch movements thus 
differ in at least one material respect. 

The plaintiff opposes the motion essentially on the ground that thickness is not a material factual distinction between 

this action and Belfont. ; 
Whatever the merit of this position, the court, in the exercise of its discretion, will permit the defendant to change its 

moving papers-prior to adjudication. The motion to amend, as set forth hereinabove, is therefore hereby granted. 


3 Cf. D & M Watch Corp. v. United States, 16 CIT ____, Slip Op. 92-58 (April 24, 1992). 
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II 


Cases of classification always resort, first and foremost, to the govern- 
ing statutes. Subpart E of Part 2 of Schedule 7 to the TSUS covered 
“Watches, Clocks, and Timing Apparatus”. Headnote 2(c) defined clock 
movement as “any movement or mechanism, other than ’watch move- 
ments’ as defined in headnote 2(b), * * * intended or suitable for meas- 
uring time”.4 As indicated, the merchandise at issue herein was 
classified by Customs under item 715.15 (“Clocks: With watch move- 
ments; or with clock movements measuring less than 1.77 inches in 
width”). That item provided for duties equal to the “column 1 rates ap- 
plicable to the cases, plus the column 1 rates applicable to the move- 
ments”, the latter of which the Service derived from item 720.02, TSUS, 
to wit: 


Clock movements, assembled, without dials or hands, or with dials 
or hands whether or not assembled thereon: 


Measuring less than 1.77 inches in width: 
Not constructed or designed to operate for over 47 hours 
without rewinding: 
Having no jewels or only 1 jewel 34¢ each[.] 


Another statute, the Customs Courts Act of 1980, provides that such a 
decision of the Service is “presumed to be correct” and the “burden of 
proving otherwise shall rest upon the party challenging such decision.” 
28 U.S.C. § 2639(a)(1). 

In attempting to meet its burden, the plaintiff, understandably, con- 
siders Belfont controlling. Indeed, even with amendment of its initial re- 
sponse to plaintiff's statement of facts, the defendant agrees that quartz 
analogue clock movements are similar in construction “except as to 
size” and operate on the same principles as QAW movements. On the 
other hand, the quoted reservation is significant, for the statute specifi- 
cally differentiates clock movements from watch movement on the basis 
of size. And it has been held in a classification action such as this that 

the primary guide to the disposition * * * is not judicial precedent, 
but rather, the tariff schedules themselves. The words of the tariff 
schedules, like the words of any statute “must be construed in con- 
text and the statutes must be harmonized, both internally and with 
each other, to the extent possible.” * * * It is “fundamental that a 
section of a statute should not be read in isolation from the context 
of the whole Act, and in fulfilling [its] responsibility in interpreting 
legislation, [the court] must not be guided by a single sentence or 
member of a sentence, but [should] look to the provisions of the 
whole law, and to its object and policy.” 


Algoma Tube Corp. v. United States, 9 CIT 418, 422 (1985) (citations 
omitted). In other words, however precise the statutory provisions (or 
nature of the goods), interpretation thereof still depends on context. 


4 Headnote 2(b) defined watch movement as “a timepiece movement measuring less than 1.77 inches in width and 
less than 0.50 inch in thickness”. 
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Clocks and watches have the same function of measuring and “telling” 
time, but in the tariff schedules Congress chose to differentiate between 
them, as entireties and also between their movements.5 When it did so 
for purposes of classification of the merchandise herein, winding (and 
rewinding) had been associated with watches since the 16th century, 
when the coiled steel spring as a motor for timepieces was invented, 
thereby leading to sizing small enough for a human wrist or apparel 
pocket. Cf. 14 McGraw-Hill Encyclopedia of Science and Technology 
440 (4th ed. 1977); 1 E.H. Knight, American Mechanical Dictionary 569 
(1882). However, winding and rewinding have not necessarily been in- 
tegral to clocks, which date almost to the moment of recorded history it- 
self, from the clepsydra of Plato in 372 B.C. tothe pendulum of 1000 A.D. 
to Big Ben’s installment in the tower at Westminster in 1859. 

When duties were imposed on the QAWs under items 716.27 and 
716.29 (1980), it thus was to have been expected that the TSUS contem- 
plated “not constructed or designed to operate for a period in excess of 47 
hours without rewinding”. The statute did not contemplate tiny batter- 
ies’ oscillating quartz in ultrathin watch-cases for acceptable periods, 
which fact was critical in Belfont6, but the same cannot be said of the 
quartz analogue clocks in this action. On its face, the TSUS purview of 
clocks was broader than that of watches. One need look no further than 
to the horological fact that clocks run by electricity are almost as old as 
that kind of power itself or to the statistical suffixes to item 720.02, 
namely, 10 “Electric: Battery operated” and 20 “Electric: Other”. In 
short, statutory provisions for watch movements, though possessed of 
identical language concerning rewinding, did not contemplate electrical 
operation. While this court must apply the letter of the law as enacted, 
its foundation may not be disregarded. Cf. Kyocera Int’l, Inc. v. United 
States, 2 CIT 91, 96, 527 F.Supp. 337, 340 (1981), aff'd, 681 F.2d 796 
(CCPA 1982). As Congress covered clock movements more completely7, 
this court is not at liberty to deem them electrical articles for tariff pur- 
poses. Cf. Chevron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc. , 467 U.S. 837, 848 n. 9 (1984). That is, the plaintiff has failed to over- 
come the statutory presumption of correctness of classification of its 
clocks under TSUS Schedule 7, Part 2, Subpart E. 


Ill 


The foregoing conclusion, however, does not mean that the Service’s 
determination automatically stands. In Jarvis Clark Co. v. United 


5 This court held in Belfont that the QAWs are possessed of a movement, and the court also so finds with regard to the 
clocks herein. See Defendant’s Statement of Material Facts Not in Dispute, para. 18: TSUS Sched. 7, Part 2, Subpart E, 
Headnote 2(c) (“clock movement[] means any movement or mechanism * * * intended or suitable for measuring time”) 
(1982) (emphasis deleted). 

6 For an indication of the historical turning point for watches in this regard, voiume 14 of the fourth edition of the 
McGraw-Hill Encyclopedia of Science and Technology (1977) continued to focus on the traditional movement compo- 
nents of mainspring, balance wheel and coil hairspring, while the fifth edition of that volume, published in 1982, began 
to mention technological advances in watches like mercury batteries, crystal oscillators, digital counters and liquid 
crystal displays. 

1 See Tariff Classification Study: Explanatory and Background Materials, Sched. 7 at 166 (1960), U.S. Tariff 
Comm’n Pub. 103, Tariff Schedules of the United States Annot. 422 (1963)(item 720.02 et seq.). 
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States, 733 F.2d 873, reh’g denied, 739 F.2d 628 (Fed.Cir. 1984), the 
court of appeals considered the “dual burden” placed by 28 U.S.C. 
§ 2639(a)(1) on a party plaintiff and concluded that this Court of 
International Trade has a duty to determine the proper classification, 
even when the alternative(s) proposed by the plaintiff8 are held not 
appropriate: 
* * * The trial court cannot determine the correct result simply by 
dismissing the importer’s alternative as incorrect. It must consider 
whether the government’s classification is correct, both independ- 
ently and in comparison with the importer’s alternative. * * * [T]he 
court’s duty is to find the correct result, by whatever procedure is 
best suited to the case at hand. 


733 F.2d at 878 (emphasis in original, footnote omitted). 

The plaintiff states in its proffered facts herein, paragraph 13: the 
quartz analogue clock movements “are not constructed or designed to 
be rewound, either before or after 47 hours of operation, and are not ca- 
pable of rewinding or of being rewound”; and paragraph 14: the quartz 
wall clocks are “electrical articles”. The remaining question thus is 
whether, notwithstanding this court’s conclusion that such goods were 
correctly classified under item 715.15, duties were properly assessed 
pursuant to that item on their movements. As indicated, Customs im- 
posed the column 1 rate set forth at item 720.02, which subsumed “Elec- 
tric: Battery operated”. But, as the plaintiff points out, 1982 general 
statistical headnote 2(c) stated that annotations like 720.02-10 and -20 
“are subordinate to the provisions of the legal text and cannot change 
their scope.” The plaintiff further notes the 


government’s argument is that statistical annotations appearing in 
the first, 1963 edition of the TSUS may be treated as “part of the 
legislative history.” The rationale for this argument — that the 
1963 TSUS was published “contemporaneously with the enact- 
ment of TSUS” — is tenuous. The TSUS was enacted in the Tariff 
Classification Act of 1962, which Congress passed on May 24, 1962. 
The Act authorized the President, by proclamation, to make the 
TSUS effective “at the earliest practicable date,” but this was not 
until August 31, 1963. Meanwhile, the 1963 edition of the TSUS 
with its statistical annotations appeared on July 25, 1963. Thus, the 
1963 statistical annotations were obviously not before Congress 
when it passed the Tariff Classification Act of 1962. Nevertheless, 
in cases in which resort to the legislative history is warranted, it 
would not be improper for a court to refer to the 1963 statistical an- 
notations along with the remainder of the TSUS drafting history. 
Plaintiff's Reply Memorandum, pp. 4—5 (footnotes omitted). 
This court has done as the plaintiff suggests in concluding that clocks 
were within the intended purview of Schedule 7, but of course plaintiff's 
point is that under Belfont the phenomenon of winding/rewinding pre- 


81% repeat, the plaintiff in this action presses classification as “[e]lectrical articles and electrical parts of articles, not 
specially provided for: * * * Other” under item 688.43, TSUS or as “[mJachines not specially provided for, and parts 
thereof” under item 678.50. 
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sents no ambiguity, thereby obviating any need to consider statutory 
background. At least the court can concur that the law is clear enough 
that duties were not assessable on plaintiff's merchandise according to 
item 720.02. The court cannot concur, however, that this conclusion 
renders duties under Schedule 6 appropriate. Rather, item 720.14 cov- 
ered “Other clock movements: * * * Valued over $2.25 but not over $5 
each”. As to this alternative, the plaintiff properly points out that a su- 
perior heading cannot be enlarged by an inferior heading, citing TSUS 
general interpretive rule (c)(1), but, contrary to plaintiff's position, the 
quoted heading of item 720.14 was not, in fact, inferior to the subhead- 
ings of item 720.02, namely, “Measuring less than 1.77 inches in width” 
and “Not constructed or designed to operate for over 47 hours without 
rewinding”. Rather, the heading of item 720.14 was co-equal to the first 
and superior to the second, subordinate therefore only to “Clock move- 
ments, assembled, without dials or hands, or with dials or hands 
whether or not assembled thereon”, which characteristics reflect the 
goods at issue (along with their valuation9). Hence, the court concludes 
that, pursuant to the dictate of item 715.15 that the duties owed equal 
the “column 1 rates applicable to the cases, plus the column 1 rates ap- 
plicable to the movements”, the entries of clock movements herein 
should have been liquidated under TSUS item 720.14 (1982). 


IV 


The motion for summary judgment on behalf of the plaintiff and de- 
fendant’s cross-motion for summary judgment must be, and each 
hereby is, granted in part and denied in part in accordance with the fore- 
going opinion, with judgment to enter thereon in favor of the defendant. 
However, before such entry, the parties are to confer as to disposition of 
plaintiff's remaining pleaded cause of action and to proceed thereon 
within 30 days of the date hereof. 


oe I LEE 


(Slip Op. 92-92) 


WASHINGTON INTERNATIONAL INSURANCE Co., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 91-01-00032 

[Motion to set aside dismissal is denied without prejudice. Plaintiff may resubmit mo- 
tion upon a specific and adequate showing of due diligence by counsel in monitoring 
proceedings. | 

(Dated June 22, 1992) 

Sandler, Travis & Rosenberg, P.A. (Kenneth H. Keefe) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (James Curley) for defendant. 


9 On the question of valuation of the movements, see exhibit A to plaintiff's statement of facts. 
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MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: Pursuant to USCIT R. 60(b), plaintiff moves for re- 
lief from an Order of Dismissal, entered in this action on May 15, 1992. 
The Department of Justice, on behalf of the United States, does not ob- 
ject to the requested relief. 

The clerk of the court dismissed this action, pursuant to USCIT R. 
86(b), for lack of prosecution because plaintiff failed to remove it from 
the Joined Issue Calendar within the six month period established in 
USCIT R. 86(a). 

Although plaintiff's motion does not specify, as it should, upon which 
of the several provisions of USCIT R. 60(b) it relies, it appears from the 
motion papers that plaintiff relies upon Rule 60(b)(1): “mistake, inad- 
vertence, surprise, or excusable neglect.” 

In support of the relief requested, plaintiff alleges in its motion: 


Through inadvertence, the date of removal of the subject civil ac- 
tion from the joined issue calendar was not entered into counsel for 
plaintiff's computerized notification system. Adding to this inad- 
vertent error was the fact that counsel for plaintiff did not receive a 
notice of dismissal from the court for the subject civil action. (Ex- 
hibit A). Said notice would have alerted counsel to the impending 
date of removal. 


Plaintiff's Motion for Relief at 1. 


Although not so identified, the “notice of dismissal from the court” to 
which plaintiff alludes apparently refers to the notice provided for in 
USCIT R. 86(c): 


(c) NOTICE. 

At least 30 days prior to the entry of an order of dismissal, the 
court shall send notice to the parties informing them that the action 
will be dismissed as prescribed by this rule. 


In response to the court’s inquiry, the clerk of the court advised that 
there is nothing in the file of this action to show that the notice provided 
for in Rule 86(c) was served. Accordingly, absent proof of service, the 
court assumes that the clerk of the court did not serve the notice. 

The issue to be decided here is whether non-receipt of the notice re- 
sulting from the clerk’s failure to serve the notice —by itself—is suffi- 
cient to permit relief under USCIT R. 60(b)(1), on the basis of mistake, 
inadvertence or excusable neglect. Posed differently, the court must ad- 
dress what consequences attach to the clerk’s failure to serve the notice 
mandated by USCIT R. 86(c). 

It should be noted, and emphasized, that plaintiff's counsel knew or 
should have known, that this action would be dismissed for lack of prose- 
cution. Rule 86(b) prescribes that, if an action is not removed from the 
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Joined Issue Calendar within six months from the month the answer 
was filed, it will be dismissed for lack of prosecution. 

Notification by the clerk, as required by Rule 86(c), is merely for the 
convenience of counsel. It is a reminder of a fact which counsel already 
knows, or should know—that the action will be dismissed for lack of 
prosecution if not removed from the Joined Issue Calendar within six 
months from when the answer was filed. In this regard, a notice to re- 
move an action from the Joined Issue Calendar is en to anotice 
to remove from a Reserve Calendar. 

Therefore, the decision of the predecessor of this court in Andrew 
Dossett Imports v. United States, 69 Cust. Ct. 334 (1972) is instructive. 
There, Chief Judge Boe of the United States Customs Court described 
the notice of removal of an action from a Reserve Calendar, which the 
clerk of the court was required to serve, as follows: 


It was solely informative and advisory in character, and required no 
response or action on the part of the plaintiff other than to comply 
with the provisions as set forth, with particularity, in rule 14.6 of 
this court. 

Rule 14.6(c) of this court is explicit with respect to the period of time 
during which an action might remain in such a reserve status or 
classification * * *. 


Andrew Dossett Imports, 69 Cust. Ct. at 335. 

In this motion, counsel tacitly acknowledges that he, in fact, was 
aware of the date of removal from the Joined Issue Calendar, but 
“through inadvertence,” the date of removal “was not entered into 
counsel for plaintiff's computerized notification system;” and a notice of 
dismissal from the court “would have alerted counsel to the impending 
date of removal.” See Plaintiff's Motion for Relief at 1. 

Consequently, the specific issue to be decided is whether the failure of 
the clerk of the court to serve a reminder notice of the pending dismissal 
date upon plaintiff's counsel is sufficient evidence to prove plaintiff's 
“inadvertence” or “excusable neglect” within the purview of USCIT 
R. 60(b)(1), and therefore justify granting relief from the Order of 
Dismissal. 

Local rules on the subject of dismissal of cases for lack of prosecution 
are common, and provide for automatic dismissal of cases in which no 
action has been taken within a prescribed period. See Wright and Miller, 
Federal Practice and Procedure: Civil § 2370. “Every lawyer should fa- 
miliarize himself with the local rule, if any, on this point in each district 
in which he has actions pending.” Morlan v. Harrington, 658 F.Supp. 
24, 27 (D.N.D. 1986) (quoting Wright and Miller, Federal Practice and 
Procedure: Civil § 2370). 

An attorney’s duty is to protect his client by seeing that important 
deadlines are met. “Litigants and their counsel may not properly be al- 


1 Asimilar notice sent by the clerk, pursuant to USCIT R. 83(d), also serves merely as a reminder to counsel of a dead- 
line about which counsel knows, or should know —that an action will be dismissed for lack of prosecution if it is not 
removed from the Reserve Calendar within the 12-month period set forth in USCIT R. 83(a). 
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lowed to disregard process or procedural rules with impunity.” 7 
Moore’s Federal Practice P. 60.19; see also Wright & Miller, Federal 
Practice and Procedure: Civil § 2858. To discharge this responsibility, 
the attorney must exercise diligent efforts in monitoring proceedings in 
an action. Counsel may not shift that burden to the court by relying 
upon a notice from the court. Wang Laboratories, Inc. v. United States, 
16CIT__, Slip. Op. 92-90 at 10 (June 18, 1992); see also Avanti Prod- 
ucts, Inc. v. United States, 16 CIT ____, Slip Op. 92-85 at 3 (June 4, 
1992); Prior Products Inc. v. Southwest Wheel—NCL Co., 805 F.2d 543, 
546 (5th Cir. 1986); Orshan v. Macchiarola, 105 F.R.D. 534, 539 
(E.D.N.Y. 1985); Mennen Co. v. Gillette Co. 719 F.2d 568, 570 n.5 (2nd 
Cir. 1983); and Mizell v. Attorney General of State of N.Y. 586 F.2d 942, 
944-945 n.2 (2nd Cir. 1978), cert. den., 440 U.S. 967 (1979). 

Accordingly, the fact that plaintiff in the instant case did not receive 
a reminder notice of a deadline about which it already had notice, is not 
relevant or material to whether plaintiff has established excusable 
neglect. 

Apart from not receiving a reminder notice from the court, plaintiff's 
sole asserted reason for the requested relief is that “through inadver- 
tence, the date of removal * * * from the joined issue calendar was not 
entered into counsel for plaintiff's computerized notification system.” 
Plaintiff's Motion for Relief at 1. 

The court cannot countenance such a broad, conclusory assertion. It 
is for the court to determine, based upon specific facts presented to it, 
whether there exists inadvertence or excusable neglect sufficient to 
grant Rule 60(b)(1) relief. Plaintiff's attempted explanation is neither 
sufficiently specific nor persuasive to comply with the requirements of 
Rule 60(b). Under that rule, the moving party must present facts suffi- 
cient to demonstrate that the delay in filing was the result of mistake, 
inadvertence, surprise, or excusable neglect. 

In United States v. Atkinson, 748 F.2d 659 (Fed Cir. 1984), the appel- 
lant appealed a decision from this court denying its motion for relief 
from judgment under USCIT R. 60(b). The Court of Appeals noted that 
“(t]he grant or denial of a motion for relief from judgment is discretion- 
ary * * * and the standard of review is therefore whether the trial court 
abused its discretion.” Atkinson, 748 F.2d at 660. Since there was no evi- 
dence in the record, other than “naked and unsupported assertions,” to 
support a finding of excusable neglect, the Court of Appeals held that 
this court did not abuse its discretion in denying plaintiff's motion for 
relief. 748 F.2d at 661. 

CONCLUSION 


For the foregoing reasons, plaintiff's motion is denied without preju- 
dice to its renewal. Upon a specific and adequate showing of diligent ef- 
fort in monitoring this action on the Joined Issue Calendar, plaintiff's 
counsel may renew this motion within 30 days from the date of this 
order. 
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Since the Department of Justice did not consent to plaintiff's motion, 
but merely entered a “no objection” response, the court directs the De- 
partment of Justice to file a response to the renewed motion, if made, 
within 10 days of the date the renewed motion is filed. The response 
should indicate the consent or opposition of the Department of Justice, 
with supporting reasons, including its determination as to whether the 
interests of the United States would or would not be prejudiced if the 
order of dismissal were set aside. 
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